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Back g r ou n d :  Following  non- jur y t r ial,  the  Housing Cour t  Departm ent , Worcester 
Division,  Worcester Count y, John G. Mart in, J.,  ent ered jud gm ent  for tenant s on claim s of 
im plied warrant y of habitability and  breach of covenant  of quiet  enjoym ent , and  awarded 
statut ory dam ages of thr ee m ont hs' rent  plus fees, and  doub led actual dam ages based on 
unf air  and  decept ive t rade pract ices. Land lord appealed. 
 
Ho ld in g s:  The Appeals Cour t , Kafker, J.,  he ld that :  
(1)  t r ial jud ge could no t  rely on housing  specialist 's report ;  
(2)  t r ial jud ge expressly based decision regarding  habitability on housing  specialist 's 
report , and  thus  error in relying  on report  was no t  harm less;  and  
(3)  there was no  possibility tha t  dam ages award of thr ee m ont hs' rent  for breach of 
covenant  of quiet  enjoym ent  was redun dant  and  dup licat ive of award for breach of 
im plied warrant y of habitability, as Appeals Cour t  vacated breach of warranty of 
habitability find ing . 
 
Vacated and  rem anded. 

West  Headno tes 
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KAFKER, J. 
After the  t r ial end ed, and without  no t ify ing  the par t ies, a Housing  Cour t  jud ge ordered a 
housing  specialist  to inspect  the  apartm ent  at  issue in thi s land lord- tenant  disput e 
between Abdelkha leq Abdeljaber, the  land lord, and Azhari Gaddour a*295 and  Azhar K. 
Khe iry, the  tenant s. The jud ge later specifically stated that  he based hi s find ing  of a 
m ater ial breach of the  im plied warranty of habitability on the report  of thi s housing  
specialist .  Such reliance was im proper, and  we therefore vacate so m uch of the  
jud gm ent . 
1. Procedur e followed by the t r ial jud ge, and hi s find ing s. A jur y-waived t r ial in thi s 
sum m ary process case was cond ucted at  the  Worcester Housing  Cour t  on Decem ber 13, 
2001. The tenant s had asserted var ious coun terclaim s, includ ing  breach of the  im plied 
warrant y of habitability, int erference with quiet  enjoym ent , int ent iona l inf lict ion of 
em ot iona l dist ress, and  v iolat ion of G.L. c. 93A. The tenant s and  the land lord test ified, 
and  the tenant s int roduced inspect ion reports of the  Worcester departm ent  of pub lic 
health and code enf orcem ent , whi ch descr ibed a var iety of code defects concerning  the 
apartm ent . After taking  the case un der advisem ent , and  without  no t ice to the part ies, the  
jud ge directed a housing  specialist  to view the apartm ent . On Decem ber 17, 2001, the 
housing  specialist  filed a report  with the jud ge descr ibing  defects that  included kitchen 
ceiling  t iles with ho les which Òtenant  claim s [ were]  caused by m ouse inf estat ion, Ó m ouse 
dropping s and  roach carcasses, unw orkm anl ike repairs to bathr oom  sink , a leaking  
batht ub, and  an inoperable bur ner and  oven in the  kitchen stove. 
**292 Also on Decem ber 17, 2001, the j udge issued hi s find ing s of fact  and  order for 
jud gm ent , whi ch includ ed the following :  ÒBased on the report  of the  Housing  Specialist  
the  Cour t  find s a m ater ial breach of the  im plied warrant y of habitability from  March 
thr oug h Decem ber [ of 2001]  tha t  has the effect  of dim ini shing  the value of the  tenancy 
by 40% for tha t  per iod or by $2400.Ó He also found  a breach of the  covenant  of quiet  
enj oym ent  in violat ion of G.L. c. 186, ¤ 14, because Òthe [ land lord]  him self at tem pted to 
do m ost  of the  repairs in the ear ly m ont hs of the  tenancy. Not  onl y were these repairs 
no t  done in a good and  workm anl ike m anne r but  the  [ tenant s]  (hus band , wife and  eight  
year old chi ld)  were forced to live in one bedroom  for thr ee m ont hs.Ó Fur the rm ore, 
Òdur ing  the heat ing  season, Ó in March and  October, the  tenant s Òwere without  adequate 
heat .Ó He awarded the tenant s statutory dam ages of thr ee m ont hs' rent , whi ch totaled 
$1,800, plus at torney 's fees. 
*296 I n addit ion,  he found  that  the land lord grabbed the tenant s' chi ld and shout ed 
obsceni t ies at  her in view of the  m other, thereby inf lict ing  ÒsevereÓ em ot iona l dist ress 
and  causing  $3,000 in dam ages. Finally, he  found  the land lord's breach of the  im plied 
warrant y of habitability and  int ent iona l inf lict ion of em ot iona l dist ress were Òunf air  and  
decept ive acts that  were knowing ly com m it ted,Ó all in violat ion of G.L. c. 93A. The cour t  
therefore doub led the tenant s' actual dam ages to $10,800 and awarded reasonable 
at torney's fees.FN2 The land lord appealed.FN3 
 

FN2. The dam ages tha t  were doub led und er G.L. c. 93A includ ed the $2,400 
awarded for breach of im plied warrant y of habitability and  $3,000 awarded for 
int ent iona l inf lict ion of em ot iona l dist ress. The cour t  did no t  doub le the award of 
$1,800 for int erference with quiet  enj oym ent , whi ch,  when added to the actua l 
dam ages, broug ht  the judgm ent  to $12,600 plus at torney's fees. 

FN3. The land lord's appeal does no t  inv olve the int ent iona l inf lict ion of em ot iona l 
dist ress claim . 

[ 1]  2. Discussion.  The land lord claim s tha t  (1)  the t r ial jud ge's use of a ho using  specialist  
to report  back to him , after the  t r ial had end ed and without  no t ice to couns el, is 
reversible error, and  (2)  the  dam ages awarded by the cour t  for breach of the  im plied 
warrant y of habitability and for int erference with the tenant s' r ight  to quiet  enj oym ent  



are dup licat ive. We agree that  the  t r ial judge's reliance on the housing  specialist 's 
inspect ion of the  apartm ent  to decide the breach of the  im plied warrant y of habitability 
claim  after t r ial and  without  no t ice to the landlord requi res us to vacate the t r ial jud ge's 
decision on that  count . That  error fur ther requi res a sub t ract ion of a com ponent  of the  
G.L. c. 93A dam ages award. As our  discussion below point s out , however, because of our  
disposit ion there is no  long er the possibility tha t  the  dam ages awarded for int erference 
with quiet  enj oym ent  duplicate recovery for breach of the  im plied warrant y of 
habitability. 
Housing  specialists are aut ho r ized by statut e in G.L. c. 185C, ¤ 16. ÒThe first  just ice of a 
part icular housing  cour t  m ay appoint , ! ! !  sub ject  to approval of the  chief just ice of the  
housing  cour t  departm ent , such num ber of housing specialist s as he m ay from  t im e to 
t im e determ ine.Ó G.L. c. 185C, ¤ 16, as am end ed by St .1992, c. 379, ¤ 54.  The housing  
specialists Òho ld office at  the  pleasur e of said chief just ice.Ó I bid. They Òshall be 
knowledgeable in the m aint enance, repair , and  *297 rehabilitat ion of dwelling  uni ts;  the  
problem s of land lord and tenant  as they pertain to dwelling  uni ts;  the  types of fund s and  
services available to assist  land lords and  tenant s in the financing  and resolut ion of such 
problem sÓ;  and the relevant  Federal and State **293 laws. I bid. They Òshall have such 
powers and  perform  such dut ies as said chief just ice shall from  t im e to t im e prescr ibe.Ó 
I bid. See LeBlanc v. She rwin William s Co., 406 Mass. 888, 896, 551 N.E.2d 30 (1990)  
(G.L. c. 185C, ¤ 16, Òprovides for the  appoint m ent  of housing  specialists to aid the jud ge 
in the perform ance of hi s dut iesÓ) ;  Com m onw ealth v. Lappas, 39 Mass.App.Ct . 285, 286, 
655 N.E.2d 386 (1995)  ( housing  cour t  specialists are Òable to act  as an inf orm ed 
inv est igat ive arm  of the  Housing  Cour tÓ) . 
[ 2]  The part ies have provided the cour t  with no  statut ory or regulatory gui dance FN4 
specifically directed at  the use of housing  *298 specialists or the ir  reports in cour t .FN5 
The tenant s cont end  that  the  jud ge's decision is sup ported by G.L. c. 234, ¤ 35, whi ch 
provides that  Ò[ t ] he cour t  m ay, up on m ot ion,  allow the jur y in a civil case to view the 
prem ises or place in quest ion or any  property, m at ter or thi ng  relat ive to the case.Ó There 
are a num ber of problem s with thi s argum ent . First ,  the  inspect ion und ertaken here to 
develop evidence as to the cond it ion of the  apartm ent  differs from  a view in the 
t radit iona l sense, whi ch is taken to assist  the  fact  find er in bet ter und erstand ing  the 
evidence. See **294 Com m onw ealth v. Dom ini co, 1 Mass.App.Ct . 693, 709, 306 N.E.2d 
835 (1974) ;  Com m onw ealth v. Perrym an,  55 Mass.App.Ct . 187, 195 n.  3, 770 N.E.2d 1 
(2002) .FN6 Fur therm ore, even if the  ana logy to a v iew is apt , the  requi rem ent s of a view 
have no t  been sat isfied, as no t ice to the part ies is always requi red pr ior to a view. 
Sargeant  v. Traverse Bldg. Trust , 267 Mass. 490, 495, 167 N.E. 233 (1929)  (  ÒThere is 
no  valid object ion to a judge taking  such a view upon hi s own m ot ion !! !  if he  no t ifies the 
part ies that  he proposes to take such viewÓ) ;  Ball v. Planni ng  Bd. of Leveret t ,  58 
Mass.App.Ct . 513, 520, 790 N.E.2d 1138 (2003)  (Òthe part ies should have been no t ified 
and  provided an opportuni ty to at tend  the viewÓ) .FN7 
 

FN4. The land lord did br ing  to thi s cour t 's at tent ion ÒRule 5Ó of the  ÒRules of the  
Western Division of the  Housing  Cour t  Departm ent ,Ó which appears as a 
ÒMiscellaneous RuleÓ in an uno fficial com pilat ion,  Massachus et ts Rules of Cour t  
(State) , at  645 (Thom son-West  2003) . The ident ical rul e appears in ano ther 
uno fficial sour ce as ÒRule 5Ó of the  ÒMiscellaneous RulesÓ of the  ÒRules of the 
Housing  Cour t  for Ham pden Count y.Ó 2 Mass. Ann.  Laws, Cour t  Rules, at  1237 
(LexisNexis 2003) . ÒRule 5Ó would no t  apply to the  Worcester division of the  
Housing  Cour t , in whi ch thi s case ar ises. For whatever inst ruct ive value it  m ay 
have, however, ÒRule 5Ó provides that  Ò[ i] n any  case where both part ies the reto 
assent , the  Cour t  m ay assign the Housing Specialist  Departm ent  to take a view of 
the  prem ises in quest ion and  requi re it  to m ake a writ ten report  to the Court , with 
a copy to both part ies, of its observat ions. Thi s view report  sha ll const itut e 
evidence in the case.Ó Massachu set t s Rules of Court  (State) , at  645 (Thom son-
West  2003) . 



 
We also no te that  our  research has disclosed no  official sour ce of the  above-cited 
rule. Whi le we need no t  decide the point , it  is unc lear whether the cited rul e is in 
fact  an official rul e of the  Housing  Cour t  Departm ent  and  cur rent ly in force. See 
St .1971, c. 843 ( insert ing G.L. c. 185A, whi ch established the Housing  Court  of 
the  City of Boston as the first  housing  cour t  in the Com m onw ealth,  with 
rulem aking  power und er G.L. c. 185A, ¤ 7) ;  St .1973, c. 591 ( insert ing  G.L. c. 
185B, whi ch established a second housing  cour t , t he  Housing  Cour t  of the  Count y 
of Ham pden,  with rulem aking  power und er G.L. c. 185B, ¤ 7) ;  St .1978, c. 478, ¤¤ 
91, 92 ( repealing  G.L. c. 185A and  G.L. c. 185B as part  of the  t r ial cour t  
reorgani zat ion,  and  inser t ing  G.L. c. 185C, whi ch established the Housing  Cour t  
Departm ent , com prising  divisions for Ham pden Count y and  for Boston,  and  with 
rulem aking  at  the  departm ent al level und er G.L. c. 185C, ¤ 7) ;  St .2000, c. 159, ¤ 
244 (am end ing  G.L. c. 185C to abolish the Ham pden Count y division of the  
Housing  Cour t  departm ent  and  to establish a western division includ ing  Berkshi re, 
Frank lin,  Ham pshi re, and  Ham pden count ies) . Thu s, it  seem s that  the put at ive 
ÒRule 5,Ó as appearing  in the above-cited uno fficial sour ces, m ay be a rem nant  of 
rul es of the  Housing  Cour t  for Ham pden Count y ex ist ing  before the 1978 creat ion 
of the  Housing  Cour t  Departm ent . 

FN5. As an illust rat ion of pract ice in the Boston div ision of the  Housing  Cour t , we 
no te the decision of the  form er Chief Just ice of the  Housing  Cour t  Departm ent  in 
Bur net t  vs. Beaum ont , Boston Housing Cour t , No. 95-4965 (Sept . 20, 1995)  
(Daher, C.J.) ,  in whi ch he he ld that  Òthe Cour t  will send  its own Housing  Specialist  
out  to view the apartm ent , and  m ake no  decision unt il tha t  report  is filed. I f either 
side wishes to cont est  the find ing s of the  Housing  Specialist ,  the  Cour t  will,  up on 
writ ten m ot ion,  allow a fur ther hearing  on thi s m at ter ! ! !  lim ited solely to the 
report  of the  Housing  Specialist ! ! ! !Ó Sim ilar ly, see Piano  Craft  Gui ld Assocs. vs. 
Lachance, Boston Housing Cour t , No. 94-305 (Aug . 3, 1994) . 

FN6. ÒThe pur pose of the  view is to he lp you bet ter to und erstand the evidence 
which you will hear dur ing  the t r ial,  and  to he lp you appreciate the locat ion and  
its sur round ing s.Ó Model Jur y I nst ruct ions for Use in the Dist r ict  Cour t , I nst ruct ion 
1.10 (1997) . 

FN7. Views by the judge or jur y have been allowed after the  close of evidence, if 
the  case is reopened for tha t  pur pose. See Sargeant  v. Traverse Bldg. Trust , 267 
Mass. at  495, 167 N.E. 233. 

[ 3]  Althoug h no t  considered by the part ies, the  requi rem ent s for cour t -ordered 
inv est igat ions in other cont exts are also inst ruct ive. *299 By way of exam ple, G.L. c. 
119, ¤ 24, provides for the  use of a cour t -appoint ed inv est igator, with appropriate 
t raini ng  and  specialized knowledge, Òto m ake a report  to the cour t  und er oath of an 
inv est igat ion int o cond it ions affect ing  the chi ld [ in care and  protect ion proceeding s] . The 
report  sha ll then be at tached to the pet it ion and  be a part  of the  record.Ó FN8 I n these 
cases, the part ies are no t ified of the  appoint m ent  of the  inv est igator, and the report  is a 
part  of the  record. The inv est igator m ust  be available for cross-exam inat ion. See Gilm ore 
v. Gilm ore, 369 Mass. 598, 603-605, 341 N.E.2d 655 (1976) ;  Custody of Tracy, 31 
Mass.App.Ct . 481, 485-486, 579 N.E.2d 1362 (1991) . See also Adopt ion of Paula, 420 
Mass. 716, 725, 651 N.E.2d 1222 (1995) ;  Adopt ion of Georgia, 433 Mass. 62, 69, 739 
N.E.2d 694 (2000) . 

FN8. See G.L. c. 119, ¤ 21 (Ò ÔEvidenceÕ, shall be adm issible according  to the rules 
of the  com m on law and  the General Laws and  m ay includ e reports to the cour t  by 
any  person who  has m ade an inv est igat ion of the  facts relat ing  to the welfare of 
the  chi ld and  is qualified as an expert  ! ! !  or is an agent  of the  departm ent  [ of 



social services]  or of an approved charitable corporat ion or agency substant ially 
eng aged in the foster care or protect ion of chi ldren.  Such person m ay file with the 
cour t  ! ! !  a report  in ful l of all the  facts obtained as a resul t  of such inv est igat ion.  
The person report ing  m ay be called as a witness by any  party ! ! !Ó) . 

I n the instant  case, there was no  no t ice tha t  an inspect ion would be conducted. There 
was no  opportuni ty for the part ies to challeng e either the cont ent s or the  adm issibility of 
the  report  or to exam ine the housing  inspector.FN9 The jud ge's reliance on the report  was 
therefore in error. FN10 

 

FN9. The jud ge sim ply stated in hi s find ing s of fact  and  order for jud gm ent  that  
the  Òreport  is herewith incorporated int o the evidence.Ó Neither the judge nor the 
part ies have referenced any  express statut ory aut ho r izat ion for the  adm issibility 
of a housing  specialist 's report . Cont rast  G.L. c. 119, ¤¤ 21, 24, cited in text  
sup ra and  at  no te 8; , sup ra G.L. c. 185C, ¤ 21, cited inf ra at  no te 11. 

FN10. Although S.J.C. Rule 3: 09, Canon 3(B) (7) , as appearing  in 440 Mass.  1309 
(2003) , and  effect ive October 1, 2003, was no t  applicable at  the  t im e of thi s 
disput e, we discuss it  here to provide fut ur e guidance. Canon 3 of the  Code of 
Jud icial Cond uct  states in part  tha t  a Òjudge shall no t  ini t iate, perm it ,  or consider 
any  ex parte com m unicat ion !! !  concerning  a pend ing  !! !  proceeding , except  that  
! ! !  [ a]  jud ge m ay consul t  with cour t  personne l ! ! !  whose func t ion is to aid the 
jud ge in carrying  out  the jud ge's adjud icat ive responsibilit ies.Ó I bid. General Laws 
c. 185C, ¤ 16, m akes clear that  housing  specialist s are such cour t  personn el, 
appoint ed by the Housing  Cour t , int end ed to aid in the perform ance of Housing  
Cour t  dut ies. See LeBlanc v. She rwin William s Co., 406 Mass. at  896, 551 N.E.2d 
30. Canon 3 fur ther provides, however, Òa jud ge sha ll take all reasonable steps to 
avoid receiving  from  cour t  personne l ! ! !  factua l inf orm at ion concerning  a case that  
is no t  part  of the  case record. I f cour t  personne l ! ! !  neverthe less br ing  non- record 
inf orm at ion about  a case to the jud ge's at tent ion,  the  jud ge m ay no t  base a 
decision on it  without  giving  the part ies no t ice of tha t  inf orm at ion and a 
reasonable opportuni ty to respond Ó (em phasis added) . S.J.C. Rule 3: 09, Canon 
3(B) (7) (c) ( i) .  Here, the  deploym ent  of the  housing  specialist  after the  close of 
evidence, without  no t ify ing  the part ies, and  considerat ion of the  specialist 's report  
without  providing  the par t ies an opportuni ty to respond , would be inconsistent  
with the m and ates of new Canon 3(B) (7) . 

**295 [ 4]  The tenants also argue tha t  the  error was harm less, as there *300 was other 
evidence to sustain the find ing , includ ing  the test im ony  of the  tenant s, photographs the 
tenant s took of the  apartm ent , and  the inspect ion reports of the  Worcester departm ent  of 
pub lic health and  code enforcem ent . FN11 See Berland i v. Com m onw ealth,  314 Mass. 424, 
450-451, 50 N.E.2d 210 (1943)  (no  prejud ice where the t r ial jud ge stated that  taking  a 
view did no t  Òin any  way affectÓ hi s decision) . As, however, the  jud ge expressly based hi s 
decision regarding habitability on the report , we canno t  say the error was harm less.FN12 

 
FN11. General Laws c. 185C, ¤ 21, provides in part  tha t  Ò[ i] n the t r ial of any 
com plaint  or act ion in the  housing  cour t  departm ent , the  report  of any  inspector 
serving  in the housing  inspect ion departm ent  of a city or the  board of health of 
any  city or town sha ll be pr im a facie evidence of the  facts stated therein. Ó 

FN12. We no te that  the  land lord test ified, cont end ing  that  he addressed the 
violat ions cited by the cit y 's inspectors. Also, the  j ud ge, for unk nown reasons, did 
no t  rely on the tenant s' t est im ony  on thi s count . Fina lly, as discussed below, with 
unc ertain fact  find ing , there is a dang er of redund ant  dam age awards. 



[ 5]  3. Dup licat ive dam age awards. The land lord, relying  on Darm etko v. Boston Hous. 
Aut hy ., 378 Mass. 758, 762, 393 N.E.2d 395 (1979) , and  Sim on v. Solom on,  385 Mass. 
91, 110-111, 431 N.E.2d 556 (1982) , cont ends that  the  cour t  im properly awarded 
dup licat ive dam ages for the  sam e conduct  by awarding  both thr ee m ont hs' rent  on the 
quiet  enj oym ent  claim  und er G.L. c. 186, ¤ 14, and $2,400 dam ages for breach of the  
im plied warrant y of habitability. 
As provided in G.L. c. 186, ¤ 14, as am end ed by St .1973, c. 778, ¤ 2, any  land lord who  
Òwillful ly or int ent iona lly fails to fur ni sh !! !  heat  ! ! !  or ! ! !  who  direct ly or ind irect ly 
int erferes with the quiet  enj oym ent  of any  resident ial prem ises by the occupant  ! ! !  sha ll 
! ! !  be liable for actua l and consequent ial dam ages or thr ee m ont h' s rent , whi chever is 
greater.Ó On thi s claim , unl ike on the count  for breach of the  im plied warranty of 
habitability, the  jud ge found  facts without  *301 reference to the housing specialist 's 
report . The jud ge found  that  the  landlord's unw orkm anl ike repairs forced the tenant s to 
live in one bedroom  for thr ee m ont hs. See Cruz Mgm t. Co. v. Thom as, 417 Mass. 782, 
789, 633 N.E.2d 390 (1994)  ( failur e to repair  defects violates G.L. c. 186, ¤ 14) . The 
jud ge also found  that  the  tenant s were without  adequate heat  in March and  October. See 
Lowery v. Robinson,  13 Mass.App.Ct . 982, 982, 432 N.E.2d 543 (1982)  ( land lord's failur e 
to provide heat  dur ing  heat ing  season violates covenant  of quiet  enjoym ent ) . He 
therefore awarded statut ory dam ages of thr ee m ont hs' rent . 
The land lord does no t  challeng e the fact  find ing  or the legal conclusions on thi s claim , 
except  to argue tha t  the  recovery here is dup licat ive of the  award for breach **296 of 
the  im plied warrant y of habitability. As we sha ll vacate the im plied warrant y of 
habitability award, there rem ains no  possibility tha t  the  award for breach of the  covenant  
of quiet  enj oym ent  is redund ant . 
According ly, the  jud gm ent  is vacated. As to claim s other than the tenant s' count erclaim  
for breach of im plied warranty of habitability, the  tenant s sha ll be awarded possession of 
the  prem ises and dam ages in the am ount  of $7,800 plus reasonable at torney's fees.FN13 
As to the claim  for breach of im plied warrant y of habitability, fur ther proceeding s m ay be 
he ld. FN14 The m at ter is *302 rem anded to the Housing  Cour t  for fur ther proceeding s 
consistent  with thi s opini on.  
 

FN13. The $7,800 figur e represent s the sum  of (1)  the  $1,800 dam ages for 
int erference with quiet  enj oym ent , and  (2)  the  $3,000 dam ages for inf lict ion of 
em ot iona l dist ress, doubled due to violat ion of G.L. c. 93A. 

FN14. Sho uld the breach of the  im plied warrant y of habitability count  be ret r ied, 
the  quest ion whether an award, if any , is dup licat ive will depend  on the jud ge's 
fact  find ing  and the applicat ion of the  pr inciples ar t iculated in such cases as 
Darm etko v. Boston Hous. Aut hy ., 378 Mass. at  761, 393 N.E.2d 395 (where a 
leaking  roof was the basis of recovery on both count s, the  cour t  he ld that  Ò[ w] e 
see no  reason !! !  for the  plaint iff to recover cum ulat ively for a breach of the 
im plied warrant y of habitability and  for int erference with her quiet  enj oym ent  of 
the  prem ises !! !  for the  sam e wrong  und er each theoryÓ) ;  Sim on v. Solomon,  385 
Mass. at  108, 431 N.E.2d 556 (a Òsing le problem - the flooding Ó in the apartm ent  -  
could no t  be the sour ce of thr ee separate recoveries, for breach of the  im plied 
warrant y of habitability, int erference with quiet  enjoym ent , and  inf lict ion of 
em ot iona l dist ress) ;  and  Calim lim  v. Foreign Car Cent er, I nc., 392 Mass. 228, 
236, 467 N.E.2d 443 (1984)  (perm it t ing  awards und er several count s where the 
claim s and  inj ur ies were factually dist ing ui shable, but  em phasizing  that  Òwhere 
the sam e acts cause the sam e inj ur y und er m ore than one theory,Ó duplicat ive 
dam ages will no t  be awarded) . 

So ordered. 
Copr. (C)  West  2006 No Claim  to Orig. U.S.  Govt . Works Mass.App.Ct .,2004. 
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